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The rights of disabled elderly people
SOMMARIO: 1. The rights of the disabled elderly people in European and international Charters
and in the Italian Constitution 2. The realization of the rights of disabled elderly people: the
role of the State and the Regions 3. The health care of the elderly disabled people 4. The social
care for disabled elderly people 5. The funding of social care.

1. The rights of the disabled elderly people in European and international Charters
and in the Italian Constitution
The recognition of specific rights for elderly people and for the disabled elderly is a
recent conquest in the juridical realm.
Rights are entitlements that individuals can claim from the State and for which they
can demand protection, even in the form of abstention from action, and claim damages
when they are violated; or again in exercising a right, a person may even expect that a
Public Administration take action towards everyone or only towards some specific wellidentified groups.
As can be understood from this statement, rights are a heterogeneous category and
their recognition, as can be said for their structure and operation, is the consequence of a
slow evolution linked to the emergence of subjectivity.
The parties to the social contract that recognized the authority of the State are the
people and the prince, and initially there were no rights. In order to speak about rights the
people need to be considered as a group of individuals endowed with direct subjectivity
that is qualified as personality recognized by the Law as legal capacity and the ability to act,
and it is necessary for the whole legal system to be formed in such a way that conditions
are provided for self-determination through the law and for the individual to be a player
on the stage of society.
This is ensured by the rights that in successive waves were demanded and obtained by
the American revolution and by the French revolution which led to the drafting of the
first written constitutions and the first charters. With regard to these rights we speak of
first, second, third and fourth generation rights; the first rights to be enshrined in the
constitutions were political, freedom and social rights and only later the rights of specific
categories of people.
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The rights of the elderly and of the disabled belong to the latter two categories and are,
as was pointed out earlier, a recent acquisition.
The elderly and the disabled as holders of rights were considered for the first time in
the 1948 Declaration of Human Rights, Article 25.1 which states that «Everyone has the
right to a standard of living adequate for the health and well-being of himself and of his
family (…) and the right to security in the event of unemployment, sickness, disability,
widowhood, old age or other lack of livelihood in circumstances beyond his control».
At the same time, to a more limited extent but with a broader scope, Article 38 of the
Italian Constitution states that
Every citizen unable to work and without the necessary means of subsistence is entitled
to welfare support.
Workers have the right to be assured adequate means for their needs and necessities in
the case of accidents, illness, disability, old age and involuntary unemployment.
Disabled and handicapped persons are entitled to receive education and vocational
training.
Responsibilities under this article are entrusted to entities and institutions established
by or supported by the State.
Private-sector assistance may be freely provided.
These provisions, that were extremely innovative for the time when they were written,
summarize the principles and the evolution of the Welfare State. In the case of the UN
Declaration the protection of the elderly is expressed in more universal terms which is
typical of the Charters of Rights produced by International Law, whereas in the provision
of the Italian Constitution, old age and disability are not considered as personal
conditions that in themselves are important and such as to ensure the recognition of
rights, but they are linked to the status of worker. Likewise people born with a disability
are taken into account as people “unfit for work” .
This stance is due to the weight of labour principles in our Constitution. Indeed, in
Article 4, labour is considered to be a “right” and also a “duty” («The Republic recognises
the right of all citizens to work and promotes those conditions which render this right
effective. Every citizen has the duty, according to personal potential and individual choice,
to perform an activity or a function that contributes to the material or spiritual progress of
society»), and this is so because the Constituent Fathers considered work not only as a
means for enfranchisement, in terms of equality and freedom, but also as something that
would ensure conscientious participation «in the political, economic and social
organisation of the country» (Article 3).
This hypothesis envisages rights to benefits that are the outcome of the rise of the
Welfare State that the Constitution fully endorsed, after the “insurance-based” experiences
of the liberal era, and the “social security” experience of the Fascist State. In the
democratic organization of the Republican state people’s rights are seen as the rights of
workers and relevant benefits are a form of social solidarity for the labour world, with the
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assistance of the State and with room and freedom for private individuals to carry out
charitable activities. Protection against accidents, disease, disability, old age and
unemployment for workers is considered to be a form of “social protection” and is
considered by the Constitution to be a remedy against any “obstacles of an economic or
social nature which constrain the freedom and equality of citizens, thereby impeding the
full development of the human person” (Article 3).
As can be noted the economic and social design of the Constitution was particularly
advanced, but it did not embody a principle of positive discrimination. To the contrary.
Equality and principle of equal social dignity are proclaimed by Article 3 (1), Const.
“without distinction of (…) personal and social conditions”. The principle of universal
assistance to everyone and not only to workers was to be asserted first, then came the
awareness of the need to support certain categories of people through active and specific
measures, affirmative action, aimed at balancing the negative discriminatory circumstances
experienced by some categories of people in our society like the elderly, the disabled, and
many others (women, discriminated races, youth, religious groups, etc.).
Now, while as regards health, the universality of rights to health services came with the
establishment of the National Health Service in 1978, the rights to social protection for
certain categories of people were asserted only in the last decade of last century and took
into account mainly disabilities, while for the elderly the recognition of their claims has
been more restricted. Undoubtedly if an elderly person also has a disability, even if agerelated, his/her condition is considered from the standpoint of his/her disability and not
from that of old age, although some disabilities are typical of the elderly, such as
Alzheimer's.
From this standpoint the European Social Charter is paradigmatic. In its original 1961
version it already contained – albeit with a vision that was somewhat limited to the health
field rather than the social sphere – an article on disability (Art. 15 – The right of
physically or mentally disabled persons to vocational training, rehabilitation and social
resettlement); on the other hand, the article on the elderly was to appear only in the
revisited 1996 version of the Charter: Article 23 – The right of elderly persons to social
protection.
The European Social Charter in its last version expresses these “new rights” (or fourth
generation rights) quite clearly. And so alongside the rights of the Welfare State (right to a
job and to a pension, right to health and right to social security) we also find the rights of
the handicapped (Art. 15), the rights of the family (Art. 16), the rights of children and
adolescents (Art. 17), the rights of migrant workers (Art. 18), the right to equal
opportunities without gender discrimination (Art. 19) and the rights of the elderly to
social protection (Art. 23).
How do these new rights compare to the rights of the Welfare State? The rights
envisaged in the Welfare State are generally rights to a benefit: unemployment benefit, a
bed in a hospital and receiving medicinal products, a disability or old-age pension, etc.

3

www.ipof.it – ISSN: 2281-9339
Direttore responsabile: Prof. Antonio D’Atena

n. 1/2014

ITALIAN PAPERS ON FEDERALISM

The fourth generation rights are more pervasive, they do not only require benefits, if
any, but that it is the whole of society that needs to be organized in such a way that enable
the right to be satisfied and protection is seen to be provided as if in a mosaic (suffice it to
recall the elimination of architectural barriers to facilitate the mobility of disabled people).
Let us consider the profiles that refer to this case - elderly people with disabilities - and
let us examine exactly what is envisaged for them in the European Social Charter.
And with regard to disability, let us consider in particular the text of 1961 as against
the 1996 version; in the first text disabled persons are ensured the right to “vocational
training, rehabilitation and resettlement” and at the practical level the “provision of
training facilities” and the adoption of “measures for the placing of disabled persons in
employment” are envisaged; Art. 15 of the 1996 text states “persons with disabilities” are
ensured “irrespective of age and the nature and origin of their disabilities, the effective
exercise of the right to independence, social integration and participation in the life of the
community”.
And how is this right to autonomy, integration and participation ensured? Not only
through the measures envisaged previously (vocational training and being given a job), but
also by promoting “their full social integration and participation in the life of the
community in particular through measures, including technical aids, aiming to overcome
barriers to communication and mobility and enabling access to transport, housing,
cultural activities and leisure”.
In the case of elderly persons, the text of Art. 23 of the European Social Charter
envisages that “the effective exercise of the right of elderly persons to social protection”, be
implemented through the adoption of appropriate measures directly by the State or “in cooperation with public or private organisations”; and such measures would be designed in
particular:
– to enable elderly persons to remain full members of society for as long as
possible, by means of:
a) adequate resources enabling them to lead a decent life and play an active
part in public, social and cultural life;
b) provision of information about services and facilities available for elderly
persons and their opportunities to make use of them;
– to enable elderly persons to choose their life-style freely and to lead independent
lives in their familiar surroundings for as long as they wish and are able, by means of:
a) provision of housing suited to their needs and their state of health or of
adequate support for adapting their housing;
b) the health care and the services necessitated by their state;
– to guarantee elderly persons living in institutions appropriate support, while
respecting their privacy, and participation in decisions concerning living conditions in the
institution.
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As can be noted, the rights of disabled elderly persons do not merely concern the
provision of given benefits (health, allowances, pensions, etc.) by the public
administrations, but also maintaining conditions of life that enable them to be full
members of society for the rest of their lives, freedom as to life-style, active participation in
public life and respect for their private life, even when they are no longer autonomous.
The implementation of the rights of disabled elderly persons requires that the State
and society be equipped to respect such rights because this not only implies a suitable
public organisation, but also a social mind-set that accommodates their presence, and for
this reason these social rights may appear to be more evanescent compared to the rights
that consist in the provision of benefits.
However, since the rights of elderly disabled persons today are the rights that we,
ourselves, shall be entitled to tomorrow, almost as if by magic they are being authentically
recognized within society.
Obviously since also new rights require specific investments, this recognition is turning
into public services and budget policies for the elderly that help them with their disability
problems; however it must be pointed out that the economic crisis has determined
austerity policies that have had a negative impact on services for the elderly due to the cutback in funds available for them.
Before facing this problem of the services for elderly disabled persons, it is necessary to
conclude the profile of the recognition of rights, pointing out that the European Social
Charter in the 1996 version was signed by Italy on 3rd May 1996, ratified on 5th July 1999
and implemented in the Italian legal system on 1st September 1999.
This is an international treaty that in the internal system corresponds to an ordinary
law and that does not require constitutional proclamations even if after the amendment of
Article 117 (1) Const., made at the end of 2001, we might say that there is a constitutional
guarantee. Indeed, the Constitution envisages that «Legislative powers shall be vested in
the State and the Regions in compliance with the Constitution and with the constraints
deriving from EU legislation and international obligations» and, from this standpoint
there are no doubts that the Charter is a source of «international obligations».
But the rights laid down in the European Social Charter and, in particular, those on
the disabled and the elderly, are important for our legal order also through European
Union Law, that is binding on the domestic legislator under Article 117 (1) Const., but
the efficacy is different, as we are about to see.
It must be recalled that in 2000 when the it was “proclaimed” the Nice Charter
(Charter of Fundamental Rights of the European Union [2000/C 364/01]) the European
Social Charter was taken as benchmark to give shape to the articles of the new European
Charter.
In Title III on Equality, besides equality before the law and the general nondiscrimination principle, there are also the rights of the child (Article 24), the rights of the
elderly (Article 25) and the principle of Integration of persons with disabilities (Article 26).
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In particular, the provision of Art. 25 (The Union recognises and respects the rights of
the elderly to lead a life of dignity and independence and to participate in social and
cultural life) is more compact than the the provision of the European Social Charter; and
the same holds for the provision of Art. 26 (The Union recognises and respects the right
of persons with disabilities to benefit from measures designed to ensure their
independence, social and occupational integration and participation in the life of the
community). However, it can be stated that the essence of the legal novelties laid down in
the Social Charter have been summarized in the new Charter without any loss in
substance.
What needs to be pointed out is that the restraints created by these provisions for the
national legislator are much more significant.
In order to understand this we need to recall that the Charter of Fundamental Rights
of the European Union was again “solemnly proclaimed” by the European Parliament, by
the Council and by the Commission in 2007 (2007/C 303/01), in view of the approval of
the Lisbon Treaty, that attributed to the Charter a regulatory status similar to the
provisions of the Treaties (Article 6.1 - “The Union recognises the rights, freedoms and
principles set out in the Charter of Fundamental Rights of the European Union of 7
December 2000, as adapted at Strasbourg, on 12 December 2007, which shall have the
same legal value as the Treaties”), that in the European Union corresponds to the first
level of the European order, similar to the constitutional status in domestic law.
The rights laid down in the Charter therefore are a primary European law, law of the
European Treaties that are binding on Member States; but unlike the other international
treaties (like the European Social Charter), the European Treaties do not generate mere
international obligations, but a relationship between two legal orders: the European legal
order and the domestic order. Not surprisingly Article 117 (1) Const., with reference to
this relationships states that “Legislative powers shall be vested in the State and the
Regions … with the constraints deriving from EU legislation”, thus recognizing the
prevalence of European law.
In conclusion, from the entry into force of the Lisbon Treaty (1st December 2009), in
our constitutional order the provisions on the elderly that can be inferred from the
Constitution and, in particular, from Article 38, are completed by the provisions of the
Charter of Fundamental Rights of the European Union, and by European law, both of
which are directly enforceable in our legal order.
As to the European Union, the issue of ageing is already determining a body of acts
and initiatives among which Decision no 940/2011/EU of the European Parliament and
of the Council, of 14 September 2011 on the European Year for Active Aging and
Solidarity between Generations, promoted in 2012.
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2. The realization of the rights of disabled elderly people: the role of the State and the
Regions
The long path leading up to the recognition of rights in favor of disabled elderly people
tells us nothing about the way such rights are implemented in practice within the legal
order, especially as regards those rights that depend on the provision of services and
benefits that entail public spending and that require a specific type of public organisation.
In order to better understand the rights of disabled elderly persons in a State where the
power structure is complex, the first thing we need to do is understand which institutions
have the task of regulating the rights and the organisation; and, secondly, we need to
check, at the administrative level, what services and benefits are included in such rights
and the implementation of the organization that is to deliver such services in order for
them to be enjoyed by disabled elderly persons.
Now from the standpoint of the instruments available in the legal order, we need to
distinguish the powers that belong to the State and those that belong to the Regions, and
within the Regions between those that are concurrent powers and those that are
exclusively powers of the Regions.
So, for instance, all the social security measures for disability and unfitness as well as
allowances are borne by the State, because social security has to do with the working status
of people and for the economic nature of the benefits that constitute such measures.
Welfare measures instead are of competence of the regions even though, as stated by
the Constitutional Court in its judgments on the “social card”, it is not excluded that in
exceptional cases the State may take welfare actions.
However, after the 2001 reform of Title V, welfare measures need to be distinguished
into health and social security measures. In the previous division of powers, both types of
care came under the only type of power that the Regions are granted, namely the
concurrent power which nevertheless always envisages that the State always retains the
power to set the general principles of a subject area while the Regions have the task of
laying down the specific regulations.
After the constitutional reform, instead, healthcare services continue to be regulated
under the principles of concurrent powers since they come under the heading of “health
protection”, whereas social services are classified as residual competence and hence the
Regions have exclusive law-making powers.
This breakdown of powers has generated a number of implementation problems
especially because there is a grey area between the two types of services and, especially in
the case of care for the disabled elderly, because many services have a mixed nature i.e.
come under both the healthcare and social services heading.
This is borne out very clearly by Article 7 paragraph 1 of Act no 104 of 1992
(Framework law for the care, social integration and rights of the handicapped) “Care and
rehabilitation of a handicapped person are accomplished through programmes where
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healthcare and social services are integrated, where the skills of each handicapped
individual are enhanced and that act on the totality of the circumstances in which a
handicapped person lives, and where both the family and the community are involved”.
On the other hand, the difficulties are emphasized by the fact that the State was
supposed to determine “the basic level of benefits relating to civil and social entitlements
to be guaranteed throughout the national territory”; instead, while the “essential levels of
care” (LEA) in the health field have been defined, the State has not yet taken action to
define the “basic levels of social services” (LIVEAS).
And so, while the levels of care had been defined for patient admission to health
facilities, in the more important case of the implementation of the rights of disabled
elderly to social services, the failure of the State legislator to define a global framework has
deprived such rights of their definition thus producing an uncertain framework that has
influenced the behaviour of the Regions.
In addition the lack of a uniform regulatory framework has been compounded with
diminished financial means of the State and hence the Regions have had to intervene with
their own resources. Consequently, the system of services for the handicapped elderly has
been greatly affected by the diversity in the economic and financial conditions of the
Regions that, in the Italian case, are characterized by a strong territorial divide.
In spite of this, it has turned out that social policies are a specific field of action for the
Regions.
As shown in Figures 1 and 2 that refer to the period from 2005 to 2012, albeit not in a
uniform manner across the Country, the Regions have produced a considerable number of
laws on this theme, that account for an appreciable proportion of the total number of laws
passed by the Regions on social matters.
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The Regions have, however, sought to make up for this lack of uniformity.
In October 2009 a “Nomenclature of services and social interventions” was approved
by the State-Region Conference. The idea arose in early 2006 following an analysis of the
results of a “Survey on social services and social interventions in individual municipalities
and association of municipalities carried out by ISTAT in co-operation with the Ministry
of Labour, the Ministry of Health and Social Policies, the General Accounting Service of
the State and with the Regions.
This made it possible to consider the benefits by cluster, start the creation of a shared
glossary and develop, albeit in an embryonic form, a shared vision of the (non monetary)
benefits to be provided to people in specific conditions of need.
3. The health care of the elderly disabled people
In conclusion, the materialization of rights of disabled elderly persons appears to be
founded upon two pillars: the first pillar is represented by the healthcare benefits, arranged
according to the LEAs defined by the State and funded by the State, even though the
benefits are articulated on a regional basis with the specific facilities (hospitals) and with
the territorial services being addressed essentially to rehabilitation for the recovery of
undermined functions.
In particular, the latter that do not require hospitalization are implemented through
the organizational modalities of delivery of the benefits according to the various regimes:
residential, semi-residential, home care and outpatient clinics.
This provision is contained in Article 26 paragraph 1 of Act no. 833 of 1978
(Establishment of the national healthcare service), that states: «The healthcare services
aimed at the functional and social recovery of individuals with physical, psychic or sensory
handicaps, due to any cause, are delivered by the local healthcare units through their
facilities. Where the local healthcare unit is unable to deliver the service itself, the Region
shall make provision through agreements with the facilities existing in the Region where
the user lives or in other Regions».
The measure adopted together with the possibility of providing the services through
agreements with private facilities has entailed the fact that most rehabilitation services are
actually delivered through such private facilities (about 90% of residential services).
In particular for non self-sufficient elderly persons, the services may be provided by
Residential healthcare services (RSA), or through Integrated home care (ADI).
The former were provided for in Article 20, paragraph 2, letter f of Act no 67 of 1988
with the “creation of 140,000 beds in residential facilities, for elderly persons that cannot
receive homecare and in the facilities provided for in letter e) (facilities, non-hospital
general clinics and day hospitals) and that require continuous care. These facilities of sizes
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that are adequate to the environment according to standards that will be issued in
compliance with Article 5 of Act no 833 of 23 December 1978, need to be integrated with
health and social services at the district level and with residential institutions that are
capable of reinstating healthy conditions. Said facilities, on the basis of size, may be set up
in the areas and spaces made available following the reduction in hospital beds”.
As regards the ADI, this consists in the integrated and co-ordinated action of
healthcare and social workers with the aim of offsetting the patients’ disability, improving
their wellbeing, reducing hospital admissions and ensuring that patients can be discharged
from hospital as soon as possible.
At present in Italy the ADI (Integrated homecare) services are fully active only in some
Aziende Unità Sanitarie (Healthcare Units), also because of the lack of precise uniform
indications applying to all Regions. In any case, over and above the efficiency with which
the services are provided through the ADI, the family goes on being the point of reference
for the disabled elderly, while the healthcare services provided through the ADI are an
ancillary support.
4. The social care for disabled elderly people
The second pillar through which the rights of disabled elderly persons are implemented
is represented by the social services.
As stated above, the actual services envisaged as essential levels of social care (LIVEAS)
and of benefits in practice are not organized according to a general principle or a territorial
principle, but according to a mixed criterion that concerns the State for some aspects and
the Regions for other aspects.
This mix has come about from the application of the previous formulation of Article
117 Const., where the regional (concurrent) power on social care did not exclude
interventions by the State; without considering that a part of the social measures envisaged
by the law of the State were de factor classified under the heading “social security”. All this
explains the formulation of social care services as provided by Act no 328 of 2000
(Framework law on the implementation of the integrated system of social interventions
and social services).
However, with the 2001 Constitutional reform, the Regional competence of social
services has become exclusive, since it is provided for in Article 117 paragraph 4 Const..
This has not entailed major regulatory changes as regards organizational changes that were,
however, heavily affected especially throughout the years of the economic crisis.
In practice, healthcare measures that are associated with social security have continued
to be borne by the State (invalidity allowances [ordinary cheques, disability pensions and
allowances for caregiver], pensions and or social security cheques), also by virtue of Article
117, paragraph 2, letter o Const.; while all the other aspects have de facto been referred to
the Regions for them to provide the regulations, in the absence of detailed provisions on
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essential levels that the State is required to provide as per Article 117, paragraph 2, letter
m, Const.
The result was that, even after the reform of the Constitution, Act no 328 of 2000, was
the guide for building up the regional and local social system, so much so that all the
subsequent regional reorganisation laws confirmed many of the innovations of that Act
such as, for instance, the model of an integrated network system; the municipality as the
centre of the services; the “zone plan” (local planning instrument of individual
Municipalities or associations of Municipalities); all instruments to be used for
programming purposes; the increased role of the “third sector”.
The regional legislation framework, therefore, is not very different from that outlined
in the framework law, but it does have one major difference, namely the Regions’
programming powers and the general power to make laws on social services, and the new
financing model that right from the beginning represented a criticality of the system.
In spite of the proclamation made in the State law, the integrated system of
interventions and social services is not a universal system.
We speak about co-ordinated policies and benefits comprising the various sectors of
social life, integrating services for individuals and families and in some cases allowances.
This is an expression that shows that this area embraces a whole range of diverse social
conditions from poverty, to drug and alcohol addiction, women in difficulty, care for the
mentally ill and minors, and also disabled elderly persons.
In particular, for the latter, essential care levels are determined by interventions to
enable the elderly and the disabled to be taken care of in their own homes or be placed
with families, persons or in community homes, or in residential and semi-residential
facilities for those who being very fragile or with limited autonomy cannot receive home
care (Article 22, paragraph 2, letter g).
From this standpoint the Regional legislation should make provisions to organize, in
general, professional social services and social secretariats for providing information to
individuals and households as well as a service for emergency interventions. As regards the
specific support for disabled elderly persons, instead, the Regional legislation should
define the services that constitute home care, i.e. treatment allowance or indirect care;
and, in the case of social fragility, services that can be provided in residential and semiresidential facilities, or in community residential or day-care facilities (Article 22,
paragraph 4).
These are measures that the Regions have interpreted in different ways, and have
defined the criteria for gaining access to the various services; the healthcare standards of
the RSAs; the standards, services and rates of Protected Shelters; day and residential
services for patients with dementia.
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5. The funding of social care
At this point it is necessary to underscore that, unlike healthcare, the economic
restrictions on social care are much more significant. The actions and interventions that
constitute the essential levels of social services can be delivered, in the form of goods and
services, within the limits of the resources of the National fund for social policies (Article
2), where however account is kept of the ordinary resources already allocated by the local
authorities for social spending.

The status of the fund and the share distributed to the Regions for funding social
services was not uniform over the years and was heavily affected by the economic crisis. In
2011 the National fund for social policies was 218 million Euro, but in 2012 it was cut
down to 42 million Euro. The portion that went to the Regions in 2011 was 178.58
million Euro, whereas in 2012 it plummeted to 10.86 million Euro.
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State Act no 238 of 2000 envisaged that, as far as the National social policies fund was
concerned, the Minister for social solidarity was to determine every year the share to be
allocated for services for non self-sufficient elderly persons, to enable them to be
autonomous, providing support to families to provide home care to elderly persons who
apply for assistance (Article 15).
In allocating the resources for non self-sufficient elderly persons weighted criteria are
used on such parameters as population, age brackets and proportion of elderly people in
the population, taking into account also the position of the Regions and Autonomous
Provinces vis-à-vis the national indicators of non self-sufficiency and income.
A part of the fund is reserved for investments and integrated health and social services
projects, implemented as a network with co-ordinated actions and programmes involving
public and private entities, aimed at supporting and encouraging the autonomy of elderly
people and having them taken care of at home.
By June 30th every year, the Regions that receive these funds are to forward a progress
report on interventions made and goals achieved through their activities to the Minister
for social solidarity and to the Health Minister; in the report they can also make proposals
for innovative interventions.
For the Regions that fail to file their progress report, the funds assigned to them are redetermined and re-allocated.
Subsequently, with the 2007 budget law a distinct social fund was set up called “Fund
for non self-sufficient people” (therefore also for the elderly, but not only for them),
designed to ensure the implementation of essential levels of social services throughout the
Country with special emphasis on non self-sufficient persons. This fund was assigned the
sum of 100 million Euro for 2007 and 200 million Euro for 2008 and 2009 (article 1,
paragraph 1264).
In the following years the Fund was replenished through the Budget Laws. In 2011 the
Fund was reduced to 100 million Euro, allocated entirely for benefits, interventions and
healthcare services for people affected by ALS (amyotrophic lateral sclerosis); in 2012 the
fund was not replenished because of the economic crisis. The economically viable Regions
set up specific funds from their own resources to make up for this cutback on non selfsufficiency.
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The paucity of resources, right from the beginning, entailed the fact that the concrete
delivery of social benefits was determined by a form of selectivity based not on the
personal situation of the applicant but on the economic conditions of him and of his
family.
For these reasons access to benefits was regulated by the Regions through a parameter
called ISEE – indicator of equivalent economic conditions.
This mechanism was introduced in the legal order with Legislative Decree no 109 of
1998 (Definition of unified evaluation criteria of the economic situation of individuals
requesting social care services in accordance with Article 59, paragraph 51 of Act no 449
of 27 December 1997), but after the 2001 constitutional reform that gave the Regions
legislative powers on social services, the Regions were able to reconsider the mechanisms
whereby income and assets not only of the applicant, but also of his/her family are taken
into account, in order to have access to benefits, and they have consequently established
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various degrees of co-payment for such services (see Constitutional Court, Judgment no
296 of 2012).
The State legislator reacted against this heterogeneous situation created by the Regional
legislation and which prompted complaints by the users, with Article 5 of Legislative
Decree of 2011 (the “Save Italy” Decree), converted into Act no 214 of 2011, which
envisaged the “introduction of ISEE for granting tax relief measures and care benefits, and
the money saved would be made available to the families”.
To correct these provisions, the Constitutional Court, in Judgment no 297 of 2012,
received the appeal by the Veneto Region that complained about the lack of a
memorandum in the revision procedure of ISEE and because the bodies delivering social
service benefits could not modulate in a different manner the indicators concerning the
equivalence of the economic situations of the beneficiaries of such benefits.
According to the Constitutional Court, the legitimacy issue is well-founded “because
the determination of the ISEE, of the types of services, of the income threshold below
which people have access to the benefits and services, and of the LIVEAS has a significant
impact on the Regions’ power to make laws in the areas of social services and, potentially,
on the funds of the Regions, that bear the economic costs of these services”, consequently
prescribing “a necessary assessment of the local situations, an evaluation of financial
sustainability and fair co-operation with the Region in implementing the regulations”.
In practice, the determination of the ISEE, that would be binding also on the Regions,
was provided for by a decree of the President of the Council of Ministers that in the end
was adopted on the 5th of December 2013 (no 159) in 2013.
The ISEE assesses the economic conditions of the person applying for social services
and is calculated taking into account the economic conditions of the whole family of the
applicant and other information available from the archives of INPS and of the Inland
Revenue.
In the light of the regulations adopted, and with a view to calculating the ISEE of non
self-sufficient elderly persons applying for residential care services, account will be kept of
the offspring who are no longer part of the household of the applicant, whereas for non
residential services only the applicant and not his family will be taken into account.
In addition, the calculation of the asset component will be updated to take into
account the parameters introduced for establishing the IMU (property tax) and
exemptions will be reduced both for real estate and for the financial assets of the
applicant.
Finally, new increases have been envisaged in the equivalence scales that have burdened
the ISEE for access to benefits, and/or, de facto, expanded the percentage of co-payment
paid by the applicant and by his family.
Some recent data: in 2012 the population over sixty-five was 12,370,822, about 21% of
the overall population.
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In Italy, seven million people, about 13% of the whole population have different
degrees of non self-sufficiency; this figure also includes the individuals who need only
partial care. While the people needing continuing care are over two and a half million.
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And of course, the funds allocated in Italy to cater to these needs are largely insufficient,
especially if compared with the twelve billion Euro spent in Spain in 5 years, or France where,
in 2008, additional resources of over 5 billion Euro were added to the fund for non selfsufficient individuals.
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